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CLAIMS 34-51 ARE PRESENTED FOR EXAMINATION 
Continued Examination Under 37 CFR § L114 

A request for continued examination under 37 CFR § 1.114, including the fee set forth in 
37 CFR §1.1 7(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR § 1.114, and the fee set forth in 37 CFR § 
1.17(e) has been timely paid, the finality of the previous Office action has been withdrawn 
pursuant to 37 CFR § 1.114. Applicant's submission filed on 7/3/2007 has been entered. 

Response to Amendment 

Applicant's amendment filed has been received and entered into the application. 

Accordingly, claims 43-51 have been added. 

Applicant's arguments, filed 7/3/2007, have been fully considered but they are not 
deemed to be persuasive. Rejections and/or objections not reiterated from previous Office 
Actions are hereby withdrawn. The following rejections and/or objections are either reiterated or 
newly applied. They constitute the complete set presently being applied to the instant 
application. 

Response to Arguments 

Applicant's arguments filed 1I3I20Q1 have been fully considered but they are not 
persuasive. 

Firstly, Applicant argues that controlling insects other than Darkling beetles is enabled 
because one skilled in the art would be able to identify insects that are affected by pH. This 
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argument is not persuasive because the claims are not limited to controlling insects having a pH- 
dependent life cycle. Rather, the claims only recite "controlling insects". As such, the claims 
read on controlling any and all insects in animal habitats. 

Secondly, in response to Applicant's argument that he does not have to list every insect 
that can be controlled, the Examiner respectfully submits that he never asked for nor required a 
listing of all insects that can be controlled. Rather, the application of a pH-lowering agent to an 
animal habitat to control insects is prima facie unpredictable because there is no evidence of 
record that such treatment will control insects. Applicant has presented no evidence that dusting 
or soaking an animal habitat with a pH-lowering agent results in insect control. 

Thirdly, with respect to Applicant's argument that there is sufficient guidance and 
direction in the specification to practice the claimed invention, it is noted that the specification 
only provides a cursory mention of controlling insects in an animal habitat with 
trichloromelamine (TCM). For example, at pages 9-10, it is taught that: 

The application of TCM in accordance with this invention has indirect 
insecticide properties in that by lowering the pH the life cycle of certain insects 
is interrupted and hence the insect is controlled, i.e. by the application of TCM 
to a habitat the pH is lowered to less than 5, a point at which the formation and 
growth of the Darkling beetle will not occur. 

This brief statement in the specification in no way provides an enabling disclosure for lowering 
the pH of an animal habitat resulting in the control of insects. For example, in the examples 
provided in the specification wherein TCM was applied to animal habitats, there is no evidence 
or suggestion that the pH of said animal habitats was lowered. Put simply, there is no evidence 
of record that applying TCM to animal habitat will lower the pH of said habitat and control 
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insects, other than Applicant's statement at pages 9-10 that such is the case. However, animal 
habitats are generally not closed systems. As such, while dusting an animal habitat may resuU in 
a local lowering of pH on surfaces (e.g., the floor), it is not seen that the "pH of the animal 
habitat" can be lowered to less than 5. 

Finally, with respect to Applicant's argument that spraying with an aqueous solution will 
also lower the pH of the air when droplets remain volatilized, this argument is not persuasive 
because this is not claimed. For example, in claims 39 and 48, it is only claimed that the habitat 
is "soaked" with an aqueous solution. Such soaking does not imply that a solution is sprayed and 
that droplets remain volatilized. 

Claim Rejections - 35 USC §112 (1'' Paragraph) 
The following is a quotation of the first paragraph of 35 U.S.C. § 1 12: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it. in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

Claims 34-42 are rejected under 35 U.S.C. § 1 12, first paragraph, as failing to comply 
with the enablement requirement. The claim(s) contains subject matter, which was not described 
in the specification in such a way as to enable one skilled in the art to which it pertains, or with 
which it is most nearly connected, to make and/or use the invention. This is an Enablement 
Rejection . 

In the instant case, claims 34-42 are drawn to a method of "controlling insects in an 
animal habitat" comprising treating an animal habitat with an effective amount of 
trichloromelamine such that the pH of the habitat is lowered to less than 5 (claim 34). Newly 
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submitted claims 43-51 recite the limitation wherein the insect is a Darkling beetle (claim 43). 
Applicant points to pages 9-10 of the specification as providing support for the instant claims. In 
the specification, it is stated that trichloromelamine has 'Indirect insecticide properties" in that 
lowering the pH the life cycle of "certain insects" is interrupted. The only insect mentioned is 
the Darkling beetle (pages 9-10). However, there is no evidence of record that applying TCM to 
an animal habitat will: 1) lower the pH of the habitat to a pH less than 5, and 2) control insects. 

To be enabling, the specification of the patent application must teach those skilled in the 
art how to make and use the full scope of the claimed invention without undue experimentation. 
In re Wright, 999 F.2d 1557, 1561 (Fd, Cir. 1993). Explaining what is meant by "undue 
experimentation," the Federal Circuit has stated that: 

The test is not merely quantitative, since a considerable amount of 
experimentation is permissible, if it is merely routine, or if the specification in 
question provides a reasonable amount of guidance with respect to the direction 
in which experimentation should proceed to enable the determination of how to 
practice a desired embodiment of the claimed invention. PPG v. Guardian, 75 
F.3d 1558, 1564 (Fed. Cir. 1996). 

The factors that may be considered in determining whether a disclosure would require 
undue experimentation are set forth by In re Wands, 8 USPQ2d 1400 (CAFC 1988) at 1404 
wherein, citing Ex parte Forman, 230 USPQ 546 (BdApls 1986) at 547 the court recited eight 
factors: 



1) the quantity of experimentation necessary, 

2) the amount of direction or guidance provided, 

3) the presence or absence of working examples, 
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4) the nature of the invention, 

5) the state of the prior art, 

6) the relative skill of those in the art, 

7) the predictability of the art, and 

8) The breadth of the claims. 

These factors are always applied against the background understanding that scope of 
enablement varies inversely with the degree of unpredictability involved. In re Fisher, 57 CCPA 
1099, 1 108, 427 F.2d 833, 839, 166 USPQ 18, 24 (1970). Keeping that in mind, the Wands 
factors are relevant to the instant fact situation for the following reasons. 

Aside from a brief mention of the alleged insecticide properties of trichloromelamine, 
there is no evidence that application of trichloromelamine will have the claimed effect. While 
Applicant has demonstrated that application of trichloromelamine effectively decreases ammonia 
and salmonella bacteria in animal habitats treated with trichloromelamine, there is no evidence or 
support for the alleged effect of controlling insects in an animal habitat by application of 
trichloromelamine. 

Further, the claims recite that the pH is lowered to less than 5. Applicant has provided no 
guidance or direction on how one skilled in the art will lower the pH of an animal habitat. It is 
not predictable that simply applying trichloromelamine will effectively lower the pH of an 
animal habitat so as to control insects. For example, dusting an animal habitat with powdered 
trichloromelamine might be expected to potentially lower the pH of surfaces covered with the 
agent, however the surrounding air and habitat would likely not have a lower pH. Further still, 
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not all insects have pH-dependent life cycles. As such, lowering the pH of an animal habitat will 
not predictably result in control of any and all insects as contemplated by the claims. 

The claims are broad, reciting the control of any and all insects comprising treating an 
animal habitat with trichloromelamine. Said treatment is claimed to lower the pH of the habitat 
to less than 5. However, as noted supra. Applicant has provided very minimal guidance with 
respect to the claimed invention. In fact, the claimed effect of "controlling insects" is given no 
more than a cursory mention in the specification. 

Because of the known unpredictability of the art (as discussed supra) and in the absence 
of experimental evidence commensurate in scope with the claims , the skilled artisan would not 
accept the assertion that treatment of an animal habitat with trichloromelamine could be 
predictably used to control insects and lower the pH in animal habitats as inferred in the claims 
and contemplated by the specification. Accordingly, the instant claims do not comply with the 
enablement requirement of 35 U.S.C. § 1 12, first paragraph, since to practice the claimed 
invention a person of ordinary skill in the art would have to engage in undue experimentation, 
with no assurance of success. 



Double Patenting 

A rejection based on double patenting of the "same invention" type finds its support in 
the language of 35 U.S.C. 101 which states that "whoever invents or discovers any new and 
useful process ... may obtain a patent therefor ..." (Emphasis added). Thus, the term "same 
invention," in this context, means an invention drawn to identical subject matter. See Miller v. 
Eagle Mfg, Co., 151 U.S. 186 (1894); re Ockert, 245 F.2d 467, 1 14 USPQ 330 (CCPA 1957); 
and In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970), 

A statutory type (35 U.S.C. 101) double patenting rejection can be overcome by 
canceling or amending the conflicting claims so they are no longer coextensive in scope. The 
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filing of a terminal disclaimer cannot overcome a double patenting rejection based upon 35 
U.S.C. 101. 

U,S. Patent No. 6,749,804 

Claims 34-51 are rejected under 35 U.S.C. 101 as claiming the same invention as that of 
claims 1-16 and 26-39 of prior U.S. Patent No. 6,749,804. This is a double patenting rejection. 

The Examiner is reapplying this ground of rejection for the following reasons. The 
instant claims recite a method of "controlling insects" or "controlling Darkling beetles" 
comprising treating an animal habitat w^ith trichloromelamine such that the pH of the habitat is 
lowered to less than 5. The claims of the '804 patent recite methods of reducing the production 
of ammonia and odors in an animal habitat and "sanitizing" an animal habitat comprising 
applying an effective amount of trichloromelamine. The method steps of the pending claims and 
the claims of the '804 patent are identical. For example, both sets of claims recite treatment 
prior to the placement of animals in the habitat, treatment after placement of animals in the 
habitat, treatment prior to and after placing animals in the habitat, dusting and soaking the animal 
habitat, and concentrations of from about 25 ppm to about 1 000 ppm. As such, the results of 
such treatment will be the same and are inseparable with respect to patentability. 

As there is no evidence of record that applying trichloromelamine to an animal habitat in 
the amounts claimed in the '804 patent (which are the same as those instantly claimed) will not 
result in a lowering of pH and control of insects, the instant claims claim the same invention as 
that claimed in the '804 patent. In fact, at column 5, lines 24-31 of the '804 patent, it is disclosed 
that application of TCM in accordance with this invention has "indirect insecticide properties". 
Accordingly, the Terminal Disclaimer filed 3/16/2007 cannot be used to overcome this rejection. 
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U.S. Patent No. 6,616,892 

Claims 34-51 are rejected under 35 U.S.C. 101 as claiming the same invention as that of 
claims 1-12 and 20-30 of prior U.S. Patent No. 6,616,892. This is a double patenting rejection. 

The Examiner is reapplying this ground of rejection for the following reasons. The 
instant claims recite a method of "controlling insects" or "controlling Darkling beetles" 
comprising treating an animal habitat with trichloromelamine such that the pH of the habitat is 
lowered to less than 5. The claims of the '892 patent recite methods of reducing the production 
of ammonia and odors in an animal habitat (claims 1-12) and "sanitizing" an animal habitat 
(claims 20-30) comprising applying an effective amount of trichloromelamine. The method 
steps of the pending claims and the claims of the '892 patent are identical. For example, both 
sets of claims recite treatment prior to the placement of animals in the habitat, treatment after 
placement of animals in the habitat, treatment prior to and after placing animals in the habitat, 
dusting and soaking the animal habitat, and concentrations of from about 25 ppm to about 1000 
ppm. As such, the results of such treatment will be the same and are inseparable with respect to 
patentability. 

As there is no evidence of record that applying trichloromelamine to an animal habitat in 
the amounts claimed in the '892 patent (which are the same as those instantly claimed) will not 
result in a lowering of pH and control of insects, the instant claims claim the same invention as 
that claimed in the '892 patent. In fact, at column 5, lines 8-13 of the '892 patent, it is disclosed 
that application of TCM in accordance with this invention has "indirect insecticide properties". 
Accordingly, the Terminal Disclaimer filed 3/16/2007 cannot be used to overcome this rejection. 
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Conclusion 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to James D. Anderson whose telephone number is 571-272-9038. 
The examiner can normally be reached on MON-FRI 9:00 am - 5:00 pm EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ardin Marschel can be reached on 571-272-0718. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



James D. Anderson 
Patent Examiner 
AU 1614 




October 29, 2007 




ARDIMH. MARSCHEL 
SUPERVISORY PATEiSlT EXAMINER 



